
plant. Centuries in the making, 
this particular miracle of modern 
medicine today boasts 3,500 annual 
heart transplants world-wide who 
live an average of 15 years longer 
thanks to earlier trials.

The successes of modern med-
icine are the product of painstak-
ing research, unprecedented and 
sometimes unavoidable patience, 
and a bit of good fortune, but the 
innumerable losses of the past lie 
in the shadows of each monumental 
breakthrough. The national infra-
structure within which this fantasy 
becomes reality, however, appears 
to exist in stark contrast to the very 
reason behind its purpose.

In many ways, the chaos inher-
ent in the current process by which 
Congress attempts to alter the 
course of the Patient Protection and 
Affordable Care Act (ACA) — aka 
Obamacare — exacerbated by any 
presidential “inspirations” delivered 
in messages of 140 characters or 
less, has transformed the stark re-
ality of today’s health care structure 
into something far more surreal 

than swapping hearts, at least to 
those limited few who actually un-
derstand the status of the ACA as 
the Republican-controlled Congress 
attempts to unravel it. 

On May 4, the U.S. House of Rep-
resentatives passed the American 
Health Care Act of 2017 (AHCA) by 
the slim margin of four votes. On 
July 25, the original senatorial coun-
terpart to the AHCA, known as the 
Better Care Reconciliation Act of 
2017 (BCRA), died in the hands of 
52 Republican, 46 Democratic and 
two Independent U.S. senators, 57 
of whom voted against it.

According to a Congressional 
Budget Office report issued last 
month on the BCRA, the legislation 
would have increased the number of 
uninsured by 15 million next year, 
with an added adjustment leveling 
off at 22 million over the next 10 
years.

The AHCA and BCRA also sought 
to eliminate the individual mandate, 
the employer mandate, the essen-
tial health benefits requirement for 
qualified health plans (beginning 
in 2020), and taxes pertaining to 

over-the-counter and prescription 
medications, medical devices and 
tanning salons. Additionally, this 
proposed legislation expanded 
premium variation based upon age 
from the ACA’s 3-to-1 limitation to a 
new ratio of 5-to-1. 

Nevertheless, on Tuesday, 
Vice President Mike Pence cast 
the Senate’s tiebreaking vote on 
health care reform, even if the de-
tails of what was actually passed 
by a 51-50 margin remain elusive. 
Should the BCRA die on the vine, 
which appears to be the fate of the 
Obamacare Repeal Reconciliation 
Act (would eliminate key parts of 
the ACA without offering a replace-
ment and causing 32 million Ameri-
cans to lose health insurance) after 
yesterday’s vote, the Senate is run-
ning out of options.

A final possibility has been re-
ferred to as the “skinny repeal,” 
which keeps the ACA and its Med-
icaid expansion but eliminates a key 
ACA tax on medical devices as well 
as both the individual and employer 
mandates. This senatorial option 
could increase the number of un-

insured by 15 million while forcing 
insurance companies to raise premi-
ums by as much as 20 percent.

As for reconciliation, questions 
pertaining to “what” and “how” still 
remain. With no reasonable expec-
tation to defeat a Democratic filibus-
ter, which requires 60 votes, Repub-
licans offer nothing in the senatorial 
health care reform arsenal to create 
a new or better health care system, 
as this action simply disembowels 
the ACA in its present form.

This reality is based in part on the 
“Byrd Rule,” which stops legislation 
from exceeding reconciliation by 
preventing “extraneous matters” 
such as: (a) the legislation failing 
to produce a change in outlays or 
revenues; (b) the legislation produc-
ing an outlay increase or revenue 
decrease when a committee acts 
outside the scope of its instructions; 
(c) a committee acting outside its 
authority; (d) the legislation produc-
ing changes that are little more than 
incidental to the non-budgetary pro-
visions; (e) the legislation increas-
ing the deficit for a fiscal year; and 
(f) recommending changes in the 

reconciliation process with respect 
to old age, disability insurance and 
other similar benefits. 

Should the Senate somehow pass 
legislation with a majority vote un-
der the guise of reconciliation, Con-
gress must still reconcile the Sen-
ate’s final answer with the House’s 
AHCA. 

Depending on the divide between 
the two, this process alone might last 
months, and still force another vote 
in both House and Senate. President 
Donald Trump may be prepared to 
sign a new bill to restructure the na-
tion’s health care system, but even 
a Mike Pence-tiebreaking victory 
does not bring the Republican Party 
any closer to repealing the ACA.

To be sure, a congressional de-
funding of the ACA could be every 
bit as dangerous as a president 
with a smartphone. Outright elim-
ination of ACA funding, however, 
still necessitates the authoring of 
viable alternatives before the next 
congressional election. The United 
States voting population will not 
look kindly upon any return of pre-
existing conditions coupled with a 

repositioning of insurance compa-
nies to the top of American health 
care hierarchy. To rectify reconcilia-
tion, Congress must rise to the chal-
lenge of drafting new health care 
regulations that incorporate the 
bold truth behind modern medical 
reality. Otherwise, the Obamacare 
legacy may well end up reshaping 
more than just America’s health 
care system.

Craig B. Garner is principal of 
Garner Health Law Corp. and an ad-
junct professor at Pepperdine Univer-
sity School of Law, where he teaches 
courses on hospital law and the Af-
fordable Care Act.

Repeal efforts create an unhealthy congressional mess
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By Michael Parme

W hile Senate Majority 
Leader Mitch McCo-
nnell indicated that 
the Senate would 

vote on health care legislation on 
Tuesday, it was anyone’s guess as 
to what legislation would be pre-
sented for vote. After much specu-
lation and uncertainty, McConnell 
made a motion to proceed on the 
House-approved American Health 
Care Act of 2017. In the days prior 
to the vote, all eyes were on Sens. 
Shelley Moore Capito, R-W.Va., Lisa 
Murkowski, R-Alaska, Jerry Moran, 
R-Kan., Dean Heller, R-Nev., Mike 
Lee, R-Utah, Rand Paul, R-Ky., Rob 
Portman, R-Ohio, and Ron Johnson, 
R-Wis. 

Paul, Lee, Capito, Portman and 
Heller made statements earlier in the 
day confirming they would vote in fa-

vor of a motion to proceed. This left 
uncertainty only as to Johnson, who 
was likely to support the motion, and 
Murkowski, who had signaled she 
might withhold support. The vote 
played out in dramatic fashion with 
impassioned remarks by McConnell 
to his Republican colleagues, urging 
them not to “let this moment slip by.” 
Moments later, dozens of protesters 
could be heard from the Senate floor 
yelling, “kill the bill” and “shame.” 
The drama continued into roll call 
as Sen. John McCain, R-Ariz., re-
cently diagnosed with brain cancer, 
entered the chamber to a bipartisan 
standing ovation. While Murkow-
ski voted “no,” Johnson, as many 
thought he might, succumbed to the 
mounting pressure to vote “yes” just 
as many of his colleagues had. This 
yielded the 50-50 split that allowed 
Vice President Mike Pence to cast 
the deciding vote in favor of the mo-
tion to proceed, but the Senate then 
failed to pass a version of the Better 
Care Reconciliation Act shorty after.

What Happens Now?
Having obtained the necessary votes 
on the motion to proceed, a number 
of options remain on the table as the 
Senate will continue to debate and 
consider amendments. Late Tues-

day, the Senate voted on a version of 
the Better Care Reconciliation Act 
containing the controversial Cruz 
Amendment as well as an addition-
al amendment offered by Portman. 
Since the amendments had not been 
scored by the Congressional Budget 
Office, the measure required a 60-
vote count. It failed on a vote of 43-57. 

While Paul and other hardliners 
are likely to support a full repeal 
of the Patient Protection and Af-
fordable Care Act (ACA) — aka 
Obamacare — those senators whose 
constituents rely heavily on Medi-
care, Cupito, Heller, Murkowski, 
Portman and others, are not likely to 
support such an effort. On Wednes-
day, the Obamacare Repeal Recon-
ciliation Act, introduced by Paul on 
Tuesday, failed by a vote of 45-55. 
The next step may be a similar “re-
peal only” proposal.

In fact, it is reasonable to assume 
that Sens. Murkowski and Susan 
Collins, R-Maine — who both voted 
against opening debate to repeal 
Obamacare — will remain opposed 
to any proposed legislation, meaning 
Senate Republicans may be in the 
uncomfortable position of needing 
consensus without any further de-
fections to obtain the 50 votes they 
need to pass a bill. Practically speak-

ing, this means the Senate will have 
to craft legislation during the limited 
time, with only 20 hours allotted for 
debate, that appeases both moder-
ate and hard right Republicans in 
the Senate. Despite the challenge 
ahead, there is continued momen-
tum toward a “skinny” repeal bill. 
While the term is vague, a “skinny” 
repeal would essentially repeal key 
provisions of the ACA, such as the 
individual mandate and employer 
mandate, while leaving in place oth-
er provisions such as the ACA’s med-
icaid expansion provisions. While 
Senate Republicans may debate how 
“skinny” the measure should be, this 
appears to be the most likely path to 
getting 50 votes for any legislation.

If a “skinny” repeal bill passes, the 
Senate would then go to conference 
with the House of Representatives, 
where representatives from both 
chambers would work on a final bill. 
Once completed, both chambers 
would then have to vote on the rec-
onciled bill. In short, there are still 
many additional hurdles to be sur-
mounted before we see a final vote 
on repeal legislation.

Michael Parme is a partner in the 
San Diego office of Haight Brown & 
Bonesteel LLP.
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By Roger C. Haerr

M ost real estate pro-
fessionals are aware 
of the so-called 
“ o w n e r - b u i l d e r ” 

exemption to California’s contrac-
tors’ license laws. While who is a 
“contractor” and whether such a 
person is exempt appear to be rel-
atively straightforward questions, 
in many situations the answers are 
not clear because the statutes were 
amended and remain ambiguous, 
and because there are surprisingly 
few published decisions on point. 
Lawyers need to be particularly 
mindful of the issues because the 
penalties against an unlicensed 
contractor include criminal prose-
cution and recovery of all compen-
sation paid for the work. 

As a consequence, the answer 
to the questions of who is a con-
tractor and whether that person 
qualifies as an owner-builder can 
become very important in com-
mon real estate transactions. For 
example, does a developer need 
a contractor’s license? How about 
a landlord in a build-to-suit lease? 
Can an owner accept assignment 
of subcontracts when its general 
contractor defaults? The answer 
to these questions depends on the 
circumstances of each transaction. 

Business and Professions Code 
Section 7026 defines a contrac-
tor as anyone who undertakes (or 
promises) to construct a building 
or improvement, by themselves or 
through others. Therefore, serious 
consideration to the issue should 
be given anytime an unlicensed 
person or entity promises to build 
something for someone else. Most 
important, it is no defense that an 
unlicensed person contracts direct-
ly with a licensed general contrac-
tor to carry out the promised work 
(unless that person qualifies as an 
owner-builder or satisfies another 
exception). Section 7028 makes it 
a misdemeanor for any person to 
act as or engage in the business of 
a licensed contractor. Section 7031 
prohibits an unlicensed contractor 
from recovering any compensation 
for its work. Alternatively, an unli-
censed contractor may be forced 
to disgorge all compensation paid 
for the work, regardless of whether 
the person who paid for the work 
knew in advance the contractor 
was unlicensed. 

The purpose of the license law is 
to protect consumers who hire con-
tractors from incompetence and 
dishonesty by those who provide 
construction services. Because 
owners who perform construction 
work themselves on their own prop-
erty do not require this protection, 
the Legislature exempted them 
from the licensing requirements. 
In simple terms, Section 7044, 
subdivisions (a)(1) and (3) provide 
that a contractors’ license is not 
required where an owner-builder 
does the work himself or herself or 
through his or her own employees 
and the structure is not intended 

for sale. In addition, a homeown-
er is exempt when improving his 
or her principal place of residence 
provided the work is performed 
prior to sale, the homeowner lived 
in the residence for the prior 12 
months, and the homeowner has 
not availed himself or herself to 
the exemption more than twice in 
three years. Thus, an owner-build-
er can generally improve his or her 
own property by themselves.

By contrast, application of Sec-
tion 7044 (a) (2) is more difficult 
to understand and apply, partic-
ularly because of recent amend-
ments. In essence, that section 
exempts an owner who builds or 
improves a structure on his or her 
property when the owner directly 
contracts with licensees who are 
duly licensed to contract for the 
work of the respective trades, and 
in the case of projects involving 
single-family residences, no more 
than four are intended for sale, 
unless the owner contracts with a 
general building contractor. Sound 
easy?

Going to the examples at the 
start of this article, residential 
developers have been found to be 
unlicensed contractors. In Vallejo 
v. Beck, the court held a master 
developer was acting as an unli-
censed contractor when it sold 
tracts of land to merchant builders 
and promised the merchant build-
ers it would build infrastructure on 
the land using the master develop-
er’s licensed contractor. The court 
found the fact the master developer 
used a licensed contractor to per-
form the work to be irrelevant. As 
a consequence, the master devel-
oper could not recover the cost of 

any improvements made on behalf 
of the merchant builders. 

In Ranchwood v. Jim Beat, resi-
dential owner-developers who con-
tracted with subcontractors to con-
struct mass-produced homes were 
found to be unlicensed contractors 
who did not fall within the own-
er-builder exemption. Therefore, 
residential developers could not 
pursue contract claims against the 
subcontractors. A similar result 
was found in the unpublished deci-
sion of Cabot, Cabot v. D.W. Burhoe, 
where the court of appeal held that 
a residential developer was acting 
as an unlicensed contractor when 
subcontracting with soils trades 
before the developer owned the 
land. 

Cases involving commercial proj-
ects came to different conclusions. 
In the unpublished decision of 
DRE v. La Jolla, the court of appeal 
found that a long-term lessee was 
an exempt owner-builder when it 
hired a general contractor to build 
an airplane hangar on behalf of a 
sublessee. Finally, the bankruptcy 
court in In re MC2 Capital, held 
that an owner of a non-residential 
project who took an assignment of 
subcontracts after its general con-
tractor defaulted was not required 
to have a license. Hopefully, the 
foregoing discussion emphasizes 
the need to consider the license 
issue whenever someone promises 
to construct a building on behalf of 
another. 

Roger Haerr practices real estate 
and construction law and found-
ed his own law office in 2014 after 
practicing over 25 years’ with Luce, 
Forward, Hamilton and Scripps.  
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While Senate Majority Leader Mitch 
McConnell indicated that the Sen-
ate would vote on health care leg-

islation on Tuesday, it was anyone’s guess as 
to what legislation would be presented for 
vote. After much speculation and uncertainty, 
McConnell made a motion to proceed on the 
House-approved American Health Care Act 
of 2017. In the days prior to the vote, all eyes 
were on Sens. Shelley Moore Capito, R-W.
Va., Lisa Murkowski, R-Alaska, Jerry Mo-
ran, R-Kan., Dean Heller, R-Nev., Mike Lee, 
R-Utah, Rand Paul, R-Ky., Rob Portman, 
R-Ohio, and Ron Johnson, R-Wis.

Paul, Lee, Capito, Portman and Heller 
made statements earlier in the day confirm-
ing they would vote in favor of a motion to 
proceed. This left uncertainty only as to John-
son, who was likely to support the motion, 
and Murkowski, who had signaled she might 
withhold support. The vote played out in 
dramatic fashion with impassioned remarks 
by McConnell to his Republican colleagues, 
urging them not to “let this moment slip by.” 
Moments later, dozens of protesters could 
be heard from the Senate floor yelling, “kill 
the bill” and “shame.” The drama continued 
into roll call as Sen. John McCain, R-Ariz., 
recently diagnosed with brain cancer, entered 
the chamber to a bipartisan standing ovation. 
While Murkowski voted “no,” Johnson, as 
many thought he might, succumbed to the 
mounting pressure to vote “yes” just as many 
of his colleagues had. This yielded the 50-50 
split that allowed Vice President Mike Pence 
to cast the deciding vote in favor of the mo-
tion to proceed, but the Senate then failed to 
pass a version of the Better Care Reconcilia-
tion Act shorty after.

What Happens Now?
Having obtained the necessary votes on the 

motion to proceed, a number of options re-
main on the table as the Senate will contin-
ue to debate and consider amendments. Late 
Tuesday, the Senate voted on a version of the 
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Better Care Reconciliation Act containing the 
controversial Cruz Amendment as well as an 
additional amendment offered by Portman. 
Since the amendments had not been scored by 
the Congressional Budget Office, the measure 
required a 60- vote count. It failed on a vote 
of 43-57.

While Paul and other hardliners are likely 
to support a full repeal of the Patient Protec-
tion and Affordable Care Act (ACA) — aka 
Obamacare — those senators whose constitu-
ents rely heavily on Medicare, Capito, Heller, 
Murkowski, Portman and others, are not likely 
to support such an effort. On Wednesday, the 
Obamacare Repeal Reconciliation Act, intro-
duced by Paul on Tuesday, failed by a vote of 
45-55. The next step may be a similar “repeal 
only” proposal.

In fact, it is reasonable to assume that Sens. 
Murkowski and Susan Collins, R-Maine — 
who both voted against opening debate to 

repeal Obamacare — will remain opposed to 
any proposed legislation, meaning Senate Re-
publicans may be in the uncomfortable posi-
tion of needing consensus without any further 
defections to obtain the 50 votes they need to 
pass a bill. Practically speaking, this means 
the Senate will have to craft legislation during 
the limited time, with only 20 hours allotted 
for debate, that appeases both moderate and 
hard right Republicans in the Senate. Despite 
the challenge ahead, there is continued mo-
mentum toward a “skinny” repeal bill. While 
the term is vague, a “skinny” repeal would 
essentially repeal key provisions of the ACA, 
such as the individual mandate and employer 
mandate, while leaving in place other provi-
sions such as the ACA’s medicaid expansion 
provisions. While Senate Republicans may 
debate how “skinny” the measure should be, 
this appears to be the most likely path to get-
ting 50 votes for any legislation.

If a “skinny” repeal bill passes, the Senate 
would then go to conference with the House 
of Representatives, where representatives 
from both chambers would work on a final 
bill. Once completed, both chambers would 
then have to vote on the reconciled bill. In 
short, there are still many additional hurdles 
to be surmounted before we see a final vote 
on repeal legislation.

Michael Parme is a partner in the San Diego 
office of Haight Brown & Bonesteel LLP. He is 
co-chair of the firm’s Construction Law Prac-
tice Group and is a member of the Risk Man-
agement & Insurance Law, Construction Law, 
Food Safety, and Employment & Labor Practice 
Groups.


