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Welcome New Members 
 
Division 7 would like to welcome 
the following new members who 
have joined the Division since 
March 2015: 
 
Maritza Pena 
Marlow, Adler, Abrams, Newman & 
Lewis 

Message from the Chair 

September 2015 

Professional Liability and Protective Indemnity 
Insurance for Contractors  

By: Kent W. Collier, J.D., CRIS 
Greyling Insurance Brokerage 

Professional liability, or errors and omissions, insurance (“PLI”) 

is commonly carried by licensed professionals in the construction industry, such 

as architects, engineers, landscape architects, and interior designers.  PLI should 

be readily understood by construction attorneys since the coverage is similar to 

lawyer E&O policies.   

Unbeknownst to many construction practitioners, however, PLI is also available 

for contractors who have professional exposure.   Eligible contractors include 
(Continued on page 4) 

 

With great pride, I report to the Division 7 membership the 

recent (and many) accomplishments by our fellow members.  I 

will start with a “plug” for the upcoming Fall Meeting in Austin, Texas on 

October 8 and 9 at the Hilton Austin.  To quote from the program’s brochure: 

“The one-and-a-half day program takes an in-depth look at the past, present, and 

future of ADR in the construction industry….Program highlights include a 

discussion by acclaimed mediators…and presentations on international 

arbitrations, drafting effective ADR clauses, mediation complex and multipart 

defect cases” and much, much more.  Division 7’s own Tim Ford is one of the co-

chairs for the Fall Meeting.  Tim has served on Division 7’s steering committee 

for many years.  Congratulations Tim on putting together what is certain to be a 

stellar program. 

  

 (Continued on page 6) 

http://www.americanbar.org/groups/construction_industry/divisions.html
http://www.americanbar.org/groups/construction_industry/divisions.html


2 

 

A Practical Guide to Maximize Coverage—Travelers Cas. & Surety 
Co., et al v. Netherlands Ins. Co., et al., 312 Conn. 714 (2014) 

By: Michael J. Donnelly & Melissa Federico  
Murtha Cullina LLC 

In 2014 the Connecticut Supreme Court confirmed that 

allegations of property damage  occurring after 

completion of a building can trigger the duty to defend 

under insurance policies in place at the time of the 

alleged damage, as well as at the time of the 

construction.  The analysis from the Court potentially 

has broad application across many jurisdictions and 

provides a nice roadmap on ways to obtain more 

insurance coverage.     

 

The dispute in Travelers Cas. & Surety Co., et al. v. 

Netherlands Ins. Co., et al., 312 Conn. 714 (2014), 

arose out of the construction of the University of 

Connecticut law library. Following the completion of 

the project, the State of Connecticut began 

experiencing problems with water intrusion and spent 

more than $15 million in corrective costs.  The State 

brought suit against Lombardo Brothers Mason 

Contractors, Inc. (“Lombardo”), among many others, 

alleging defects in the design and construction. 

 

Lombardo’s portion of the construction on the library 

took place between 1994 and 1996.  In 2005, 

Lombardo alerted its insurance carriers about the 

State’s complaints concerning the building.  Lombardo 

was insured by the Travelers from 1994-1998, by 

Lumbermens from 1998-2000 and by the Netherlands 

Insurance Company (“Netherlands”) from 2000-2006. 

Travelers agreed to participate in the investigation and 

defense of the State’s claim against Lombardo and 

ultimately spent over $482,855 defending Lombardo.  

Travelers then filed a complaint against the other 

insurers to recover its share of the defense costs.  

Netherlands denied liability and claimed that Travelers 

lacked standing to assert its declaratory judgment 

complaint. The trial court denied Netherlands’ motion 

to dismiss and declared that Travelers had standing.  It 

also determined that Netherlands had a duty to defend 

Lombardo and held that Netherlands’ “known injury or 

damage” exclusion was inapplicable.  In holding the 

exclusion inapplicable, the court relied on the factual 

allegations in the underlying complaint, observing that 

the damage “potentially falls within the dates of 

Netherlands’ coverage” and “does not state with 

certainty when Lombardo became aware of the actual 

damage.”  The court concluded that the “occurrence 

which triggered the duty to defend was the water 

intrusion into the law library.”  A subsequent 

articulation allocated the risk and determined that 

Netherlands was obligated to pay 48.6% of the defense 

costs. 

 

Netherlands appealed the trial court’s ruling arguing, 

among other grounds, that the trial court improperly (1) 

denied its motion to dismiss the declaratory judgment 

action for lack of subject matter jurisdiction; (2) 

concluded that the factual allegations in the underlying 

complaint constituted an occurrence; and (3) concluded 

that the “known injury or damage” exclusion did not 

preclude coverage. The Connecticut Supreme Court 

disagreed and affirmed the judgment of the trial court. 

 

As to standing, Netherlands contended that because 

Travelers was neither a party to Netherlands’ insurance 

contracts with Lombardo nor an intended third party 

beneficiary thereof, Travelers lacked standing to bring 

a breach of contract claim. The Court identified the two 

lines of federal authority on this issue supporting the 

general proposition that, when a coverage dispute 

arises, one insurer has standing to bring a declaratory 

judgment action against another insurer in order to 

determine the existence or allocation of a duty to 

defend a common insured party, despite the fact that 

they are not parties to each other’s insurance policies 

with that common insured.  The Court concluded that 

requiring the policyholder be joined for purposes of 

conferring standing is inconsistent with Connecticut 

case law, holding that the failure to join an 

indispensable party does not impact the court's subject 

matter jurisdiction. It reasoned that Travelers had a 

specific, personal and legal interest in Netherlands’ 

contractual relationship with Lombardo because 

Netherlands’ duty to defend was definite and 

substantial, each party had a stake in the outcome, and 

their interests were adverse. The court further pointed 

out that Travelers suffered redressable harm because 

Netherlands’ refusal to contribute to Lombardo’s 

defense caused Travelers to expend more of its own 
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funds on Lombardo’s behalf. 

 

The Court next addressed Netherlands’ claims that the trial court improperly concluded that the factual allegations 

in the underlying complaint constituted an occurrence and that the “prior known occurrences” exclusion did not 

preclude coverage.  Netherlands argued that a fair and comprehensive reading of the underlying complaint 

demonstrated that the property damage manifested prior to the inception of its policies in 2000 and that the alleged 

“water intrusion” would constitute a single occurrence which predated its time on the risk.  Travelers responded that 

the property damage was caused by the continuing and progressive water intrusion that commenced after January 

31, 1996 and was not the subject of repair work until February 14, 2008. Travelers further argued that the 

Netherlands’ policies do not require that the occurrence happen during the periods they cover; they require only that 

resulting “property damage” occur during those periods. 

 

The Court agreed with Travelers and held that the underlying complaint alleged property damage within 

Netherlands’ policy period.  The Court also held that Netherlands’ exclusion for prior known losses did not bar 

coverage for purposes of the duty to defend. The Court relied on the “four corners” rule to conclude that the factual 

allegations of the underlying complaint were broad enough to trigger the duty to defend.  

 

The Connecticut Supreme Court’s decision discusses standing and reallocation theories that are common insurance 

coverage issues in construction disputes.  Although insurers typically have no contractual relationship with each 

other, courts allowing reallocation generally permit it based upon theories of equitable contribution.   

 

Although this case is from Connecticut, practitioners in just about every jurisdiction will benefit by understanding 

the Court’s analysis and reasoning.  In cases where multiple insurers are potentially on the risk, it is an important 

read for practitioners looking for more insurance coverage.  The lesson here is that when construction disputes arise, 

insurance policies are valuable assets.  Prompt notice should be given to each insurer as to all policies that could 

potentially be implicated.  

 

Michael J. Donnelly, Esq.  
Murtha Cullina LLC 
185 Asylum Street, 29th Floor 
Hartford, CT  06103 
 
mdonnelly@murthalaw.com 
www.murthalaw.com 
P: 860.240.6000 
F: 860.240.6150 

Melissa A. Federico, Esq. 
Murtha Cullina LLC 
185 Asylum Street, 29th Floor 
Hartford, CT 06103 
 
mfederico@murthalaw.com 
www.murthalaw.com 
P: 860.240.6000 
F: 860.240.6150 
 

 

Upcoming Forum Events: 
ABA Forum 2015 Fall Meeting 
October 8, 2015—October 9, 2015 | Location: Hilton Austin, Austin, TX 
ABA Forum 2016 Midwinter Meeting 
January 20, 2016—January 21, 2016 | Location: San Francisco, CA 
ABA Forum 2016 Annual Meeting 
April 28, 2016—April, 30, 2016 | Location:  Nashville, TN 

Schedule of Upcoming Division 7 Events: 
Thursday, September 3, 2015  
1:00 – 2:00 p.m. EDT Phone: 866-646-6488 and the passcode is 711-487-1942.  

http://www.trenam.com/
mailto:pjpoff@trenam.com?subject=D-7%20Newsletter
http://www.trenam.com/
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design-builders, construction managers, and 

subcontractors with “design assist” responsibilities 

(let’s call this contractor professional liability insurance 

or “CPLI”).   

 Certain contractor-oriented PLI products 

contain an additional coverage part called “contractor 

protective professional indemnity” (“CPPI”), which 

protects against exposure related to design professional 

subconsultants and subcontractors.  Several other 

interesting and valuable coverages are available in 

conjunction with CPLI or CPPI policies.  Now over 

fifteen years in existence, the CPLI and CPPI policies 

differ in substantial ways from other commonly issued 

coverages in the construction industry yet provide 

significant risk transfer and recovery for various 

entities, including contractors and owners.  

Construction attorneys and their clients need to know 

about CPLI and CPPI coverages.  Below is a primer. 

 

1. CPLI Coverage: 

 CPLI insures professional risks that are 

otherwise excluded from coverage under a 

contractor’s commercial general liability 

(“CGL”) policy under the “professional 

services” exclusion and other business risk 

exclusions.  CPLI covers damages arising out of 

a professional liability claim against the 

contractor.  Potential covered damages with 

CPLI are broader than the bodily injury or 

property damage coverages contained in a CGL 

policy.  A CPLI policy covers other economic 

damages, including delay, acceleration, lost 

productivity, and remedial costs.  The expanded 

coverages provided by a CPLI policy make it a 

potentially valuable addition to the CGL policy.  

 The CPLI policy, however, is limited in several 

key ways: (1) for damages to be covered, they 

must arise out of professional services provided 

by or for the contractor; (2) attorneys’ fees and 

other costs incurred defending the claim deplete 

the limit of liability (“burning limits”); and (3) 

the policies typically have substantial self-

insured retentions or deductibles.   

 

 It is important to recognize that a CPLI policy 

may cover the work of employees not generally 

covered by other policies, such as work 

performed by licensed professionals.  A CPLI 

policy may also provide coverage for 

construction managers, LEED accredited 

professionals, technical consultants, and real 

estate developers.  

 

 Similarly, the “professional services” covered 

by the CPLI policy is broader than contained in 

other policies.  In addition to covering 

technology-related services  such as website and 

database design, hosting and Building 

Information Model creation and use, the CPLI’s 

definition of “professional services” includes 

value engineering, surveying, constructability 

reviews, materials testing, feasibility studies, 

life safety and fire protection design, site safety 

services, and light or signage design.   

 

 CPLI policies have exclusions that resemble the 

common “business risk” exclusions in a CGL 

policy.  For example, CPLI policies typically 

exclude coverage for the cost to repair or 

replace faulty workmanship that is not 

completed in accordance with plans and 

specifications.  Nonetheless, a CPLI policy may 

provide valuable coverage that would never 

exist under a contractor’s CGL policy. 

 

2. CPPI Coverage 

 CPPI is a coverage part in many CPLI policies.  

It provides a contractor with excess professional 

liability coverage over a subcontracted design 

professional’s PLI.   

 

 CPPI coverage is particularly important for 

contractors with design-build contracts or other 

design responsibility which the contractor 

delegates to a sub-tier design professional by 

contract.  CPPI coverage is intended to cover an 

excess loss following the exhaustion of 

coverage under the CPLI.  By way of example, 

if you are a design-build contractor and a claim 

is made against you because of a professional 

error by your subconsultant architect, your CPPI 

coverage would kick in after the architect’s PLI 

policy limits are exhausted.   Thus, CPPI is 

intended to cover exposure above the limits 

provided by the underlying PLI practice policy, 

frequently without a deductible. 

 

 CPPI coverage, like CPLI, has some notable 

(Professional Liability and Protective Indemnity Insurance  for Contractors— 
Continued from page 1) 
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exclusions that limit coverage.  For example, the 

CPPI typically includes an “insured versus 

insured” exclusion—meaning that a contractor 

will not be covered for a protective indemnity 

claim made against it by its own affiliated 

entities.  CPPI will also not cover damages in 

excess of a default judgment against the 

subcontracted design professional.  A CPPI 

policy may set a minimum liability limit for 

underlying PLI, which essentially requires the 

contractor to contract for a certain insurance 

limit to be carried by subconsultants; a typical 

requirement would be $1,000,000 in PLI.  

Another possible exclusion in CPPI policies 

addresses limitations of liability with 

subconsultants.  Architects and engineers 

frequently request limitations of liability in 

contracts.  A design-builder agreeing to a 

limitation of liability that is less than the design 

professional’s PLI would consequently create an 

excess exposure for itself and its CPPI carrier.  

The CPPI response to this scenario might be an 

endorsement limiting coverage below a 

limitation of liability cap—as with underlying 

insurance, likely to be $1,000,000.  A contractor 

with such an endorsement who entered into a 

subconsultant agreement with a $250,000 

limitation of liability would then expose itself to 

the $750,000 uninsured professional liability 

gap between the subconsultant’s limitation and 

the CPPI coverage cap.  Despite its limitations, 

CPPI is vital coverage for a contractor with 

design responsibilities on a construction project. 

 

3. Rectification and Mitigation Coverage 

 

 Another unique aspect of several CPLI coverage 

forms is “rectification or mitigation coverage.”  

Rectification or mitigation coverage will pay an 

insured’s expenses to rectify a design defect 

during construction that, if not corrected, could 

lead to a future professional liability claim.  

This coverage is typically only available to a 

contractor that has responsibility for both design 

and construction and for expenses incurred for 

an error discovered and noticed to the carrier 

during construction.  Thus, a design defect 

discovered after completion which requires re-

design and re-work will not be covered.  

Rectification or mitigation coverage is primary 

and first party.  This coverage usually has a 

sublimit of liability that is less than the overall 

CPLI limit and will typically have an applicable 

deductible.  Rectification/mitigation coverage is 

one of the few insurance coverages available to 

cover replacement of defective work during 

construction, which makes the coverage 

particularly valuable to contractors during 

ongoing projects. 

 

 The coverages explained above offer significant 

risk transfer opportunities for contractors with 

professional exposures, which includes many 

contractors that act, for example, as construction 

managers or consultants—not just contractors with 

design responsibility or that serve as licensed design 

professionals.  Zurich was the first insurer to create a 

package of coverages including CPLI, CPPI, and 

rectification/mitigation (usually combined with 

contractor pollution liability). Currently more than 20 

insurers, many domestic, are offering some form of 

these coverages.   

 Attorneys serving the construction industry, and 

specifically contractors, need to know about the 

expanding market for CPLI and CPPI, particularly as 

savvy owners and their attorneys start to require these 

coverages in construction contracts.  Such policies offer 

significant advantages over CGL coverage for certain 

losses, but the policies also contain many important 

differences. For example, CPLI and CPPI are claims-

made rather than occurrence-based like a CGL policy 

and have critical notice and reporting ramifications.   

 

 

 
Kent W. Collier, J.D., CRIS 
Greyling Insurance Brokerage 
3780 Mansell Road, Suite 370 
Alpharetta, GA 30022 
 
Kent.collier@greyling.com 
www.greyling.com 
P: 770.552.4225 
F: 866.550.4082 

(Continued from page 4) 
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Division 7 Member Spotlight 
Amy Iannone, Esq. 

DPR Construction 

Amy has practiced law for over 21 

years, most of those years have 

been in the construction industry. 

Am y’s  des ign /cons t ruc t ion 

experience includes over 17 years 

serving in in-house counsel and 

insurance risk management 

positions in both design and 

construction firms.  

 

In 2013, Amy joined DPR 

Construction where she leads the 

compan y’s  i n su rance  r i sk 

management.  Amy handles 

contract review and negotiation, 

claims management and client 

counseling. She also participates in 

the review and procurement of 

numerous project-specific and 

controlled insurance programs, 

both owner -sponsored and 

contractor-sponsored.  

Not only is Amy a member of 

Division 7 of the forum, she also 

serves on the Technology 

Committee and is a steering 

committee member of Division 5. 

Amy also participates in the 

Construction Risk Management 

Steering Committee for the 

Associated General Contractors of 

America and has been a presenter 

at the IRMI Construction Risk 

Management Conference and other 

insurance  broker -sponsored 

conferences throughout the years.     

 

Amy has been an active contributor 

in forum programs. She contributed 

t o  t h e  f o l l o w i n g  f o r u m 

publ icat ions:  “Construct ion 

Checklists: A Guide to Frequently 

E n c o u n t e r e d  C o n s t r u c t i o n 

Issues” (August 2008), “OCIPS, 

CCIPS, and Project Policies” for 

The Construction Lawyer (Summer 

2009), and “Chapter 10: Controlled 

I n s u r a n c e  P r o g r a m s  f o r 

Construction Insurance,” A Guide 

fo r  At to rne ys  an d  Other 

Professionals (2011).   

 

Amy is married with two children.  

Outside of work, Amy (and her 

husband and her daughters) spend 

much of their time rowing and 

sculling.  In 2012, when the 

Forum’s Fall meeting was in 

Boston, and Amy was lucky to 

have not only been able to attend 

the meeting, but  also to 

subsequently participate in the 

2012 Head of the Charles Regatta 

(where her 4+ came in 8th in their 

race!).  Amy also enjoys hiking, 

cooking, and going to concerts and 

the theater.  

 

Amy Iannone, Esq. 
DPR Construction 
1450 Veterans Blvd. 
Redwood City, CA 94063 
 
www.dpr.com 
P: 650.474.1450 
F: 650.474.1451 

 

(Message from the Chair—Continued from page 1) 

Two of our Steering Committee members recently 

rotated off the committee.  Natalie D’Amora served as 

Division 7’s liaison to the Forum’s Diversity Committee 

for a number of years and was the catalyst for 

Division7’s recent Hot Topic program focused on 

diversity and inclusion.  Elizabeth Howard also recently 

rolled off the Steering Committee.  Elizabeth served as 

our liaison to the Young Lawyers Division for many 

years.  A heartfelt “thank you” to Natalie and Elizabeth 

as we wish them our very best!   

 Although the Steering Committee will sincerely 

miss the contributions of both Natalie and Elizabeth, we 

are pleased to announce that Rob Dietz of Briglia 

McLaughlin PLLC is joining the Committee.  Rob has 

been integral in updating Division 7’s website and 

managing our LinkedIn site, which if you have not 

joined, please do so by going to:  https://

www.linkedin.com/groups?gid=8210184.   

 Division 7 continues to attract and engage 

several new members, including Maritza Peña, a partner 

with Marlow, Adler, Abrams, Newman & Lewis in 

Coral Gables, Florida.  Maritza has graciously offered to 

be Division 7’s liaison to the Forum’s Diversity 

Committee.  She is well suited for this role.  She is 

fluent in Spanish and a member of both the Cuban-

American Bar Association and Latin Builders 

Association.  Maritza will undoubtedly be an 

outstanding addition to both Division 7 and the 

Diversity Committee. 

 Finally, I want to thank our editorial staff and 

contributing authors for publishing yet another 

outstanding newsletter for Division 7.  I continue to 

receive many accolades for the depth of content, the 

newsletter’s organization, and the quality of the articles 

being published by Division 7.  Keep up the great work! 

http://www.trenam.com/
https://www.linkedin.com/groups?gid=8210184
https://www.linkedin.com/groups?gid=8210184
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Be Careful What You Sign: Contractually 
 Raising the Standard of Care 

By: Elizabeth B. Howard and Kellie M. Humphries 
Boyd & Jenerette, P.A. 

School Board of Broward County 

v. Pierce Goodwin Alexander & 

Linville, --- So.3d ----, 2014 WL 

1031461 (Fla. 4th DCA March 19, 

2014) 

In spring 2014, Florida’s 

Fourth District Court of Appeal 

issued its opinion addressing 

professional liability in School 

Board of Broward County v. Pierce 

Goodwin Alexander & Linville.  

The most critical part of the 

opinion addressed what standard of 

care for an architect is appropriate 

to present to a jury.  At the trial 

court level, the jury was instructed 

on a negligence theory and was 

specifically told not to decide 

whether the architectural plans at 

issue were code-compliant. In its 

verdict, the jury found that there 

was no breach of duty by the 

architect regarding its design of a 

balcony staircase. On appeal, the 

District Court ordered a new trial 

because it found that the trial court 

improperly instructed the jury as to 

the applicable standard of care.   

STANDARD OF CARE 

As a matter of common 

law, professionals rendering 

professional services are to perform 

such services in accordance with 

the standard of care used by similar 

professionals in their community 

under similar circumstances.  

Trikon Sunrise Assocation, LLC v. 

Brice Bldg. Co., 41 So. 3d 315 

(Fla. 4th DCA 2010). Thus, as long 

as an architect uses the same 

ordinary and reasonable skill as 

other architects in their community, 

to draft plans that are code-

compliant, the common law 

standard of care is met.  See 

Edward J. Seibert, A.I.A., Architect 

& Planner, P.A. v. Bayport Beach 

& Tennis Club Ass’n, 573 So. 2d 

889 (Fla. 2d DCA 1990). But, if an 

express provision in a professional 

services contract provides for a 

heightened standard of care, the 

professional must then perform in 

accordance with the terms of the 

contract.  CH2M Hill, Inc. v. 

Pinellas Cnty., 698 So. 2d 1238, 

1240 (Fla. 2d DCA 1997).  Thus, a 

d es i gn  p rof e s s ion a l  ca n 

contractually agree to perform 

services at a standard of care 

higher than the common law 

standard. 

In the instant case, the 

District Court found that the 

architect had agreed to a 

heightened standard of care when 

the design contract called for the 

design work to be performed in 

accordance with customary 

professional standards currently 

practiced by firms in Florida and in 

compliance with any and all 

applicable codes, laws, ordinances, 

etc. 

The potential impact of this 

decision highlights the fact that 

owners, design professionals, 

g e n e r a l  c o n t r a c t o r s ,  a n d 

subcontractors must determine 

what they have agreed to, or what 

they are being asked to agree to, in 

any services contract at the front 

end to avoid problems at litigation. 

Further, once litigation has 

commenced, an evaluation of any 

contractual risk-allocation is of 

primary importance and may be 

determinative of the outcome of the 

litigation.  Insurers for design 

professionals must also be aware of 

any heightened standard of care a 

design professional accepts in 

contracting for services.   

School of Broward County 

is not the first instance a 

heightened standard of care being 

imposed on a design professional 

as the result of supporting contract 

terms.  In fact, the first instance of 

this concept being applied in 

Florida dates back to 1997. CH2M 

Hill Southeast, Inc. v. Pinellas 

Cnty., 698 So.2d 1238, 1240 (Fla. 

2d DCA 1997)(“Generally, the 

l egal  duty imposed  upon 

professionals who contract to 

provide services is to perform such 

services in accordance with the 

standard of care used by similar 

professionals in the community. 

Additionally, if the professional 

contracts to perform duties beyond 

those required by ordinary 

standards of care, the quality of that 

performance must comport with the 

contractual terms.”). 

Many other jurisdictions 

have also recognized this concept 

for some time.  Most notably: 

New York 

In 1972, the New York 

Supreme Court,  recognized 

engineers and surveyors can be 

held to a higher standard of 

responsibility if required by the 

terms of the contract. R. H. 

Bowman Associates, Inc. v. 

Danskin, 338 N.Y.S.2d 224 (Sup 

1972), judgment aff'd, 43 A.D.2d 

621 (3d Dep't 1973).  However, 

design engineers must exercise 

reasonable care and diligence in 

performing their duties to their 

employers, act with reasonable 

judgment and taste, and without 

negligence. St. Rita's Home, Inc. v. 

Town of Amherst, 38 A.D.2d 109 
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(4th Dep't 1972). 

Louisiana 

In 1974, the Court of 

Appeal of Louisiana, Second 

Circuit, held a design professional 

may contract to perform services to 

a standard of care higher than the 

common law standard.  See Town 

of Winnsboro v. Barnard & Burk, 

Inc., 294 So. 2d 867, 877-78 (La. 

Ct. App. 2d Cir. 1974), application 

denied, 295 So. 2d 445 (La. 1974), 

application denied, 295 So. 2d 445 

(La. 1974) (en banc). 

This concept was further 

cemented by the same Court, when 

it clarified: in the absence of an 

express contractual provision to 

the contrary, an engineer's 

obligation does not guarantee a 

perfect plan or a satisfactory result 

or warrant that miscalculations will 

not occur. A claimant must prove 

unskillfulness or negligence and 

not mere errors in judgment. 

Additionally, the standard of 

ordinary care and reasonable skill 

is that same care and skill required 

by others engaged in the same 

profession in the same locality. 

Dumas & Associates, Inc. v. Lewis 

Enterprises Inc., 704 So. 2d 433, 

439 (La. App. 2 Cir. 12/22/97).  

Massachusetts 

In 1982, the Supreme Court 

of Massachusetts found that design 

professionals’ liability to an owner 

is usually circumscribed by the 

contract.  Absent a contractual 

definition, designers are held to the 

standard of care “which can be 

reasonably expected for similarly 

situated professionals.” Klein v. 

Catalano, 437 N.E. 2d 514, 525 

(Mass. 1982); Anthony’s Pier 

Four, Inc. v. Crandall Dry Dock 

Eng’rs, Inc., 489 N.E.2d 172, 175)

(where a design professional 

promises a specific result, a higher 

standard of performance is 

imposed). 

Colorado 

In 1992, the Colorado 

Court of Appeals held a design 

professional may contract to 

perform services to a standard of 

care higher than the common law 

standard. Town of Breckenridge v. 

Golforce, Inc., 851 P.2d 214 (Colo. 

Ct. App. 1992). 

Virginia 

In 1995, the United States 

Court of Appeals for the Fourth 

Circuit passed down the same 

holding on a contract executed in 

Virginia.  See Chesapeake Paper 

Products Co. v. Stone & Webster 

Eng’g Corp., 51 F.3d 1229 (4th 

Cir. 1995).  In Chesapeake Paper, 

the owner and engineer exchanged 

alternative contract forms, neither 

of which was signed by the other 

party.  Id., at 1231. The owner’s 

contract was sent after the 

engineer’s contract and the owner’s 

contract was never rejected by the 

engineer.  Id. The owner’s contract 

contained a higher standard of care 

for the engineer, providing “all the 

materials and articles covered by 

this order will be free from defects 

in material and/or workmanship, 

and merchantable.”  Id. When a 

dispute later arose concerning the 

engineer’s standard of care, the 

jury found that the engineer had 

accepted the owner’s contract and 

the higher standard of care 

contained within. Id., at 1234-38. 

DAMAGES 

Yet another novel take-

away from the School Board of 

Broward County decision pertains 

to damages as it is the first formal 

recognition in Florida of the “First 

Cost Defense.”  As a result, first 

cost items, items that would have 

been borne by the owner had they 

been included in the plans, should 

not be included in damages that 

flow from an error in the design 

plans.  The Court held that as these 

costs had to be incurred by the 

Owner later to repair/remediate 

does not create additional liability 

for the design professional. This 

decision eliminates the possibility 

of an owner windfall or recovery of 

betterments stemming from an 

error in the design plans. 

Though the concept of 

betterment as a defense for 

contractors who are defending 

against construction defect claims 

has long-standing roots in 

construction defect litigation, after 

an extensive search, the authors are 

hard-pressed to find the same 

concept applied by the Courts in 

the design defect realm in other 

states.  The one exception is found 

in Crescent Coating Co., Inc. 

Through Knight v. Berghman, 480 

So.2d 1013, 1019 (La. Ct. App. 5th 

Cir. 1985)(“It was manifestly 

erroneous for the trial court to fix 

[the owner's] damages at what it 

would cost to replace the existing 

structure with a completely new 

room to design specifications not 

initially contemplated and with 

substantially more expensive 

materials. This placed [the owner] 

in an improved position to which 

he was not entitled. He would only 

be entitled to be returned to the 

condition he was in prior to the 

contract.”). The scarcity of the 

betterment or first cost defense as 

i m p l e m e n t e d  b y  d e s i g n 

professionals renders School of 

Broward County a crucial decision 

in real property litigation.  

Elizabeth B. Howard, Esq. 
Kellie M. Humphries, Esq. 
Boyd & Jenerette, P.A. 
201 North Hogan Street, Suite 400 
Jacksonville, FL 32202 
 
ehoward@boyd-jenerette.com 
khumphries@boyd-jenerette.com 
www.boyd-jenerette.com 
P: 904.353.6241 
F: 904.520.7393 

(Continued from page 7) 
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Editor’s Corner 
Steven Cvitanovic, Editor 

Welcome to the latest edition of the Newsletter.  As you are reading 

this, summer is behind us, and what a great summer it was.  I went to 

Mexico with my family for a vacation and as I watched the kids surf one 

day, I started to randomly reflect on things, such as my family, prior vacations, where lost 

socks go, and my odd fondness for those goofy yellow Minions.   I then started to think 

about my career in the law and how it made the trip possible.  Sure I occasionally curse 

the stress and long hours, but at the end of the day, the law has been a rewarding choice.  

Part of the reward comes from the Forum on Construction Law.   The Annual Meeting in 

Boca Raton was a blast with the catamaran sail, golf, and the evenings out.  I made many 

new friends and look forward to the Fall Meeting in Austin and the Mid-Winter meeting 

in San Francisco next January.   Division 7 is an integral part of the Forum, and Division 

7 is as fun as it is dynamic.   I have been a member of Division 7 for three years and I am 

a better lawyer because of it.   Now, as the calendar slips from summer to autumn, 

playtime is over and it is time to refocus, finish the year strong, and plant the seeds for 

2016.   A great way to ease back into business-mode is to spend a little time with this 

Newsletter.  I’m confident you will pick up a thing or two by reading the articles. 

 

If you have a case where you are trying to get a co-insurer to pick up the defense of your 

client, check out the article written by Michael Donnelly and Melissa Federico of Murtha 

Cullina in Boston for some helpful tips stemming from the case of  Travelers Cas. & 

Surety Co., et al. v. Netherlands Ins. Co., et al., 312 Conn. 714 (2014).  While Travelers 

was the plaintiff in that case, the insurance discussion is helpful to any policy holder 

trying to secure coverage where “prior known occurrences” are a factor.     

 

A common problem in construction defect disputes is when design-build contractors or 

subcontractors do not have Professional Liability Insurance (PLI).   Design-build 

packages for mechanical, electric and plumbing are increasingly common, and the lack of 

contractor and/or subcontractor PLI will make the case more difficult to resolve.  Check 

out Kent Collier’s article on PLI and consider addressing it with your clients who may 

have design-build responsibilities. 

 

The article from Elizabeth B. Howard, Patrick D. Hinchey, and Kellie M. Humphries of 

Boyd & Jenerette, P.A. on contractually raising the standard of care is an eye-opener.  

Not only does the article address the Florida case on which it is based, the article 

identifies numerous other jurisdictions that allow the parties to contract for a higher 

standard of care.   It looks like the courts have no problem holding design professionals 

such as architects and engineers to a higher standard of care when agreed to by contract.  

So next time you have a claim involving an architect or engineer, remember to be on the 

lookout for this issue.   

 

Finally, our Member Spotlight is on Amy Iannone, Esq., the Risk Manager from DPR 

Construction in Redwood City, CA, a privately held contractor serving many major 

markets across the United States.   Amy is an active member of the Forum and an avid 

rower.   In closing, I’d like to thank all the authors for their fine submissions, all the 

folks in Division 7 who make it go, and my colleague Dave Harris for helping me edit 

the articles.  Enjoy the Newsletter. 

Steven Cvitanovic 
Haight Brown & Bonesteel LLP 
Three Embarcadero Center, STE 200 
San Francisco, CA 94111 
 

scvitanovic@hbblaw.com 
www.hbblaw.com 
P: 415.546.7500 
F: 415.546.7505 
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