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How FRCP E-Discovery Amendments Could Affect You 

Law360, New York (December 09, 2013, 12:36 PM ET) -- The emergence of technologies creating new 
methods of instant communication and file storage continue to have a profound effect on how we live 
and work. The pace of development is staggering and nonlinear. The advent of these technologies 
present new problems to solve and, therefore, become incubators for other technological 
advancements. In essence, technology begets technology. 
 
Society has embraced these technological innovations in a big way. Yes, sometimes technology can be 
annoying, such as when your dinner partner is texting somebody or your child is posting something 
questionable on Instagram, but, for the most part, we embrace these innovations. Some of these 
innovations are truly useful, some are merely symbolic of our ingenuity. 
 
This continuous, exponential technology growth has created unprecedented challenges to lawyers and 
their clients. Back in the "old days" (i.e., before businesses started using email and mobile devices to 
conduct business), the lawyer would say to the client "send me your file"; now that file potentially 
consists of gigabytes of information that could easily fill a truck if printed out. And for clients, identifying 
the location, quantity, and type of electronically stored information ("ESI") needed by their lawyers can 
be a monumental task. 
 
Today, nearly every business has some ESI footprint. Businesses are increasingly moving to a paperless 
environment because it eliminates the costs of physical storage space, reduces printing costs and 
increases efficiency. Yet, out of an abundance of caution or lack of planning, many businesses save 
everything thereby resulting in an inordinate amount of unnecessary ESI. As a consequence, businesses 
that do not have a clearly defined ESI retention policy open themselves up to expansive ESI discovery 
when litigation ensues. 
 
The complexity of the situation is magnified by employees conducting business on mobile phones and 
tablets. It is no secret that reviewing ESI for litigation purposes is time consuming and expensive. The 
amount of available ESI continues to grow as society invents new places to store it and new ways to 
share it. To put this in perspective, a single gigabyte can store anywhere from 10,000 to 25,000 
documents. Depending on the nature of the files, that can be the equivalent of 60,000 pages of Word 
files, or 100,000 pages of emails, or 165,000 pages of Excel files. How much ESI can your business store? 
 
It is no surprise that some lawyers have chosen to use ESI as a weapon in litigation to drive up the costs 
incurred by the adversary. The goal is simple: to make the litigation so expensive that the adversary will 
be more inclined to settle early. This is more so when the ESI battle is "asymmetrical," meaning one side 
has little ESI when compared to the other. 
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The Judicial Conference Advisory Committee on Civil Rules has responded to these issues and proposed 
a new set of amendments to the Federal Rules of Civil Procedure. The proposed amendments address 
ESI over-reaching while also updating the rules to reflect current ESI technology. If enacted, the 
amendments will become effective in December 2015. 
 
FRCP 1 — Cooperation  
 
Litigation is adversarial in nature. Nevertheless, experience provides that attaining manageable ESI 
results requires some degree of cooperation with your opponent. The proposed amendment to Rule 1 
would introduce “cooperation” into the FRCP. The advisory committee felt lawyers should engage in 
more cooperative conduct to “secure the just, speedy, and inexpensive determination of every action.” 
By creating a new duty to cooperate, the advisory committee intends to discourage the practice of 
drowning an opponent in ESI discovery, inexorably leading to increased costs and delay. 
 
FRCP 26(b)(1) — Narrowing the Scope of Discoverable Information 
 
The most expensive phase of litigation is usually discovery. Currently, “parties may obtain discovery 
regarding any nonprivileged matter that is relevant to any party’s claim or defense.” Any capable lawyer 
can drive a truck through this standard — just about any piece of information can potentially lead to 
relevant and admissible evidence. In the age of ESI, this usually results in a voluminous amount of 
information. 
 
The proposed amendment would narrow the scope of discovery, requiring that it be "proportional to 
the needs of the case ... considering the amount in controversy, the importance of the issues at stake in 
the action, the parties' resources, the importance of the discovery in resolving the issues, and whether 
the burden or expense of the proposed discovery outweighs its likely benefit." If enacted, discovery 
should become more efficient as less time and money will be required to review a narrowed scope of 
ESI. 
 
FRCP 26(c) — Discretion to Shift Discovery Costs  
 
Weaponized ESI is seen as an abuse of the discovery process by the advisory committee and lawyers 
alike. The advisory committee proposed a rule to allow courts to shift discovery costs at their discretion. 
This amendment should operate to incentivize lawyers to comply with the "proportionality" standard of 
Rule 26(b)(1), causing lawyers to focus their discovery requests because the courts will have greater 
authority to shift the costs of discovery for over-broad discovery requests or unreasonably voluminous 
disclosures. 
 
FRCP 37(e) — Sanctions and Preservation 
 
Currently, Rule 37(e) provides that "absent exceptional circumstances, a court may not impose sanctions 
under these rules on a party for failing to provide electronically stored information lost as a result of the 
routine, good-faith operation of an electronic information system." The proposed amendment aims to 
expand the scope of Rule 37(e) beyond ESI and apply evenly to all discoverable evidence. 
 
If successful, the proposed change to Rule 37(e) will give courts discretion to order sanctions against a 
party whose actions caused "substantial prejudice in the litigation and were willful or in bad faith" or 
"irreparably deprived a party of any meaningful opportunity to present or defend against the claims in 
the litigation." If a court finds such violations, it can order curative measures, permit additional 



 

 

discovery, order sanctions, or give an adverse-inference jury instruction. 
 
Recommendations in Light of Proposed FRCP Amendments 
 
Businesses should consult an attorney for legal advice when litigation is anticipated or when 
commenced, but below are a few recommendations on how to comply with the proposed amendments. 
 
Complying With the Cooperation Standard 
 
The cooperation standard will create an explicit duty for lawyers to reasonably cooperate with the 
opponent. To comply, lawyers should engage one another early in the litigation and agree to keep 
communication open. Before discovery is open, agree to a reasonable phased plan by setting realistic 
expectations and deadlines with your opponent in writing. Lawyers rarely gain anything by employing a 
hide-the-ball approach when it comes to ESI. That approach will only irritate the judge. Lawyers should 
assume that everything they write or say will end up as an exhibit in a discovery motion, so being 
reasonable and approaching the task in a good faith manner will go a long way if a dispute arises. 
 
Complying With the Proposed Proportionality Amendment to FRCP 26(b)(1) 
 
One of the simplest ways to comply with this standard is to maintain an organized file. Create company 
policies and guidelines for storing and deleting ESI and schedule routine in-house audits to ensure 
compliance. These measures will aid efficiency, proportionality, and reduce the number of documents to 
be reviewed. In many cases, however, the sheer volume of information can be daunting even when a 
business has implemented best practices to identify, maintain, and organize its ESI. Ironically, attorneys 
are turning to technology to solve the problems created by it. 
 
Historically, attorneys relied on "key word" searches to identify relevant documents. But key word 
searching is self-limiting and fails to capture documents that are otherwise conceptually related. Enter 
"predictive coding." Lawyers are increasingly turning to predictive coding software to identify relevant, 
conceptually related documents in cases with vast amounts of ESI. 
 
This software offers businesses and counsel the ability to easily search and sort large quantities of data 
for production. Users review a set of "seed" documents and mark them relevant or irrelevant. The 
search software then analyzes the documents determined to be relevant and searches for similar 
documents throughout the document universe. To do so, the software looks at broad patterns of 
language to determine what the relevant documents have in common conceptually. 
 
Although predictive coding is yet to be fully accepted, there is published research showing that this 
method of identifying documents may result in greater accuracy when compared to key words. It is 
worth noting that the time and money advantages associated with predictive coding can quickly 
disappear when the initial reviewers of the seed documents do not appreciate the issues of the case. As 
they say, "garbage in, garbage out." 
 
Complying With the Preservation Amendment  
 
The proposed amendment does little to define the type of conduct courts will deem "willful" or in "bad 
faith" and case law will need to resolve the ambiguity. But, businesses can protect themselves now by 
creating and complying with regularly scheduled and meaningful protocols for deleting unnecessary or 
outdated ESI because it is expensive and inefficient to store unlimited amounts of ESI. Document 



 

 

destruction policies should be reasonable, well-conceived, and have a valid business purpose. 
 
Document destruction policies that are simply aimed at destroying relevant evidence will result in 
sanctions or adverse inference instructions from the judge. As soon as a company anticipates litigation 
or receives a hold letter, internal protocols must require an immediate hold on the deletion of any ESI 
from company databases. Following these strategies will free up storage space on company databases 
and should ensure compliance with the preservation rule of the FRCP. 
 
Lawyers and clients need to closely work together in all litigation, even more so when it comes to ESI. 
Businesses need to be ready, setting themselves up to efficiently respond to discovery and requests for 
information from their counsel by implementing and following document-control policies as part of 
normal business practices. The failure to do so will eventually consume vast amounts of employee time. 
Instead of working their normal jobs, the employees will be working with the lawyer to identify the 
location of the ESI, who has it, and how to provide it to the attorney. In large part, employee 
involvement to assist the lawyer is inevitable in any case, but businesses can reduce the time and 
expense of these requests by having a sound ESI game plan. 
 
—By Steven M. Cvitanovic and Colin T. Murphy, Haight Brown & Bonesteel LLP 
 
Steven Cvitanovic is a partner and Colin Murphy is a law clerk in Haight Brown's San Francisco office. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
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